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LEGAL AND OPERATIONAL PROBLEMS 


Restructuring the Examining Division. 


In a September memorandum to the Librarian articulating the 
objectives of the Copyright Office, the Register of Copyrights stated 
the following as a "Specific Goal" with respect to the Examining Division: 

Whether or not the revision bill passes in its present form, 

a substantial burden of legal work will fall upon the 

Examining Division. An immediate goal o£ the Office with 

respect to examining work is to entrust much more preliminary 

and proforma clerical examination to technicians, leaving 
examination for substantive defects to professional 

examiners, including some lawyers. ‘This would improve job 

satisfaction at every examining level, substantially 

improve the quality of the work, and increase the possi- 

bilities for upward mobility in the Division. The Examining 

Division will also establish a corps of lawyers in each 

section to handle or advise on specific legal problems, to 

complete and continually revise the Compendium, and to deal 
with rejections and appeals. ‘The present semi-formal appeals 
procedure would be formalized through regulations to pro- 
vide for an Appeals Board drawn from the Division's legal 


staff. A major goal of the Examining Division is to 
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improve the quality of correspondence, revising and aug- 


menting the form and guide letters but writing personal 


letters where they serve the purpose better. 


Positive steps toward reaching the goals set forth in Ms. 


Ringer's memorandum were taken during the year. A comprehensive draft 


proposal for restructuring the Division was prepared and it is 
anticipated that it will be presented to the Placement and Classifi- 


cation Office early in the next fiscal year. In anticipation of the 


formal approval of the proposed restructure, examining teams have been 


organized in both the Arts and the Music Sections with the Senior 


Examiners functioning as team leaders. The ultimate effect of this 


will be to narrow the span of management control that has grown much 


too broad in the large sections. We have steadily increased the 


number of technicians as well as expanding their responsibilities. 
Technicians are now responsible for the examination of all periodical 
claims in the first instance, referring only problem cases to an 
examiner. They also function similarly with respect to the reels of 
material on microfilm submitted to the Book Section. Plans are pro- 
gressing rapidly for implementation of a pilot project in the Book 
Section wherein a team of technicians will work with a team of examiners 
and for a period of several months the technicians will screen all 


of the material for clerical defects with the examiners completing 


the examination for substantive problems. ‘There is every reason to 


think that this will improve the job satisfaction of both technicians 
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and examiners, as well as substantially improve the quality of the 
werk. Given these anticipated results we plan to expand this working 
arrangement as rapidly and as broadly as personnel resources will 


permit. 


Multimedia Section 


As a part of our plan for restructuring the Examining 
Division we are proposing the establishment of a fifth section to be 
known as the Multimedia Section. The nature of copyright deposits 
has changed radically in the past five years. In addition to the 
conventional form of the material, we have been receiving an increasing 
number of works composed of various parts such as filmstrips, sound 


recordings, textual material, etc. These deposits can present new 


legal problems as well as difficulties involving work flow and security. 
We feel these matters will be handled most efficiently by the creation 
of a new section devoted to the examination of the multimedia materials. 
In addition to multimedia works we propose to examine sound 
recordings, microfilm deposits, motion pictures, and all split fee 


ial, except renewals and assignments in the new section. We are 


© contemplating the addition of Classes J and K, since these classes 


‘ten involved in multimedia works. For ease of handling we will 


e all oversize deposits in the new section. 


‘ tion of these materials will require the broad 
~~ 


n many different classes. ‘This has always been 


a. 


vision. ‘This will mark the first time 
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the history of the Office that a section has been organized around 

types of material rather than the classification scheme set forth in 
the statute. This is the kind of flexibility that will be mandatory 

in the organizational structure that will be established in adminis- 


tering the provisions of the new law following its enactment. 


Personnel Rotation Between Divisions 

During the last month of the fiscal year we were experimenting 
with the feasibility of rotating personnel from the Examining Division 
‘to the Information and Publications Section of the Reference Division. 
In addition to assisting the Information and Publications Section in 
handling its steadily growing volume of inquiries, we believe this 


approach has substantial potential for personal job satisfaction on 


the part of personnel both in the Examining and Reference Divisions. 
‘The trial period will be for 90 days. At the end of the period, an 
paleetion of this approach will be made to determine whether this 


be made a permanent feature of our operations or whether other 


ould be investigated. 


an integral part of the motion picture as a whole, and covered by ; 
registration for the motion picture. This also means that, where 
the soundtrack of a revised version of a motion picture includes copy- 
rightable "new matter," it will be possible for registration to be 
made solely on the basis of that "new matter." After the effective 
date of the new regulation, separate registration for a copyrightable 
component part of a published motion picture is possible only if the 
motion picture bears a separate copyright notice covering the particular 
component part. In such cases separate registration can be made on 
the basis of a deposit of two complete copies of the part transcribed 
legibly from the soundtrack in accordance with the applicable Library 
of Congress acquisitions policy statement. For examination purposes, 
we request that the transcribed copies be accompanied by blow-ups or 
other identifying reproductions of the frames from the motion picture 
revealing the title, the music or drama credits, and the copyright 
notice relating to the component part in which registration is being 
sought. 

The new regulation also makes clear that it has no affect 
on our renewal practices. A renewal application covering a component 
part of a motion picture soundtrack will be accepted only if a separate 
registration for the part had been made for the first 28-year term 
of copyright. 

It was clearly stated that the amendment was entirely 


prospective in operation, so that it does not affect in any way the 
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validity or legal efficacy of registrations made or other actions taken 
in accordance with our earlier practices. 

The regulation with respect to sound recordings was revised 
at the same time to make clear that sound recordings registrable in 


Class N do not include the integrated soundtrack of a motion picture. 


Sound Recordings 
On December 31, 1974, the President signed a bill which, 
among other things, amended the copyright statute to remove the 
; expiration date for a limited copyright in sound recordings and to 
increase the criminal penalties for piracy and counterfeiting of 
sound recordings. The earlier Sound Recording Act had provided for 
a termination date of December 31, 1974. From the inception of 
statutory protection for sound recordings on February 15, 1972 to the 
=v of fiscal 1975 we have registered copyright claims in approxi- 
mately 25,000 domestic and 1,200 foreign sound recordings. Although 
this is a substantial number it is only about half of the volume that 


we anticipated at the outset. 


issue and the proponents for protection under the 


e hard during the past year. ‘There is 


lation that has been interpreted to 


eve 


prohibit copyright registration for typeface designs, and there is 
considerable opposition to any change in the regulation that would 


permit this. In October the Copyright Office announced that consider- 


ation was being given to amending the Copyright Office Regulations to 


permit registration of typeface designs, and that a public hearing 


would be held on November 6, 1974, "...to facilitate the widest possible 


public expression of views on the legal and policy questions implicit 


in the possible change in registration practices..." The all-day 


hearing marked the first time in the history of the Office that a 


public hearing was held preparatory to consideration of a change in 


the Regulations. Written comments were received through January 15,1975- 


A strong case has been made by both sides, and as the year 


concludes we have proposed no changes in the regulation. Cogent argu- 


ments were made both at the hearing and in the comments that protection 


for typeface designs are beyond the scope of the Register's regulatory 


: alt with through Congressional action. 
tle IL of the revision bill that is presently the subject of hearings 
» the House Subcommittee on Courts, Civil Liberties, and the 

fon of Justice provides protection for "ornamental designs 
" The Register has written the Subcommittee 

ive Kastenmeier, suggesting the appropriatness of 


wel. and Ax! 
sides on the question of protection for type~ 
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Dual Basis For Renewal Registration 


In May 1971 the opinion of the Attorney General was requested 


on the question, Mshether the Register of Copyrights is required, or 


may refuse, to make registration of an application for a copyright 
renewal in which the applicant asserts that he is entitled to the 
renewal on two different bases that the Register considers contradictory." 


The problem was presented by applications to renew the copyright in 


numerous comic books in which the claimant claimed the right to renew 
Oo 


¥ of copyright in a composite work" and as "proprietor 


both as 


proprietor 
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ORGANIZATION AND PERSONNEL 
Personnel. 

In November Herbert 0. Roberts, Jr- was appointed to the position 
of Assistant Chief of the Examining Division. Anthony P. Harrison was 
promoted to the position of Head of the Book Section in March, and Frank 
Vitalos was advanced to the position of Assistant Head of the Book 
Section in May. In March Mary F. Lyle left her position as Assistant 
Head of the Renewal and Assignment Section to become a Program Analyst in 
the Register's Office. Ms. Lyle was succeeded in May by Dorothy C. Davis. 
Both Lewis 1. Flacks and Rita Aufricht were promoted to Senior Examiner 
positions in the Renewal and Assignment Section during the year. LeNay 
T. Bates was reassigned from the position of Section Secretary to the 
position of Copyright Technician in the Arts Section. 

We were pleased this year to announce several selections under 
the Affirmative Action Program; Shirley A. Harris, Correspondence Clerk 
in the Arts Section, was appointed a Copyright Technician in the Arts 
Section and Carole Bell, Correspondence Clerk in the Book Section, was 
appointed a Copyright Technician in the Book Section. Bobbie Holmes, 
an Editorial Clerk in Editing and Publishing came into the Division 
under the TAP program as a Copyright Technician in the Music Section. The 
Division regretted very much the loss of the services through retirement 
of Columbia Pontorno. Five staff members were presented with Service 
Award Emblems in recognition of their years of Government service: 

Julius A. Culp and Charles Maul, 20 years; Columbia Pontorno, Herbert 0. 
Roberts, Jr., and Lorna G. Margolis 25 years. 


We were proud and gratified to see a number of incentive awards 


and quality increases granted to members of the Examining Division durin sl 
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the year. Incentive awards were presented to the following: Reneé 


Adams, Elizabeth Burke, Nancy Hl. Lawrence, Shirley Wendell, Rebecca 
ine Milton, Donna Burke, Lester Ledbetter, 


Taylor, Kay Galloway, Thomas 


James Lyons, Nancy McAleer, and James Vassar. The following staff 


members were given quality increases: Marybeth Peters, Dorothy Davis, 
Dorothy Keziah, Lorna Margolis, Debby Kahanowitz, and Ruth Fulton. Naomi 


Lapin was honored as an outstanding key-worker at a meeting of the Com- 
bined Federal Campaign. 


Training. 


Training programs were given high priority in the Examining 
Division again this year. One of the most significant of these is the 
Copyright Law Course. Eleven examiners are currently taking the course. 
In October fifteen members of the Examining Division participated in a 
Typeface Seminar presented under the auspices of the Library of Congress, 
the National Endowment for the Arts, and the U.S. Department of Agricul- 
ture Graduate School. Joseph F. Miranda and LaVoice W. Calhoun com- 
pleted the Introduction to Supervision course given by the Training 
Office, and six senior examiners, Marybeth Peters, Nancy H- Lawrence, 
Mildred Henninger, Noel R. Gillespie, Maurice Spillane, and Gayle Harris 
completed the Supervision and Group Performance course. Jacquelyn B. 
Darden took the Library's Personnel Policies and Procedures for Super- 
visors course, and one of the most recent appointees to the Division's 
professional staff, Marilyn A. Garst, completed the Copyright Orientation 
Program. Thomasine Milton took advantage of the Beginning Shorthand 


course. Bernard Dietz and Catherine Armstrong received certificates for 


completion of the course in Spanish, and Ronald Miller is currently 


enrolled in the course in French. Kevin Maricle and Sharon Butler attended 


a course at the Smithsonian Institution entitled Collecting Contemporary 


peettints. 
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Thirty-one members of the Examining Division took advantage of 


a series of talks on "Personnel Interviews" given by Mr. John Beglin.- The 


Labor-Management Relations Training Course was attended by the supervisors 
in the Examining Division. Marybeth Peters attended a conference on Open- 
ved assistance from the 


ness in Government; and four staff members recei 


Tuition Support Program during the year. 


Professional Activities. 


In August the supervisory staff of the Examining Division had 


the pleasure of spending two days explaining the operations of the Division 
to K. G- Krishna Moorthy, Undersecretary in the Ministry of Education and 


Social Welfare of the Government of India. Also in August Lewis Flacks 


participated in a workshop-seminar sponsored by the American Institute 


for Performing and Fine Arts Management, Inc. Richard E. Glasgow spoke to 


ommittee of the American Patent Law Association in October. 


the Copyright C 


In November the Examining Division had the privilege of explaining the 


operations of the Division to three UNESCO grantees: Amrika Tiwary of 


Trinidad Tobago, Ariranga Pillay of Mauritius, and Wijeratne B. Dorakumbure 


of Sri Lanka. In December an official delegation from the All Union Copy- 


right Agency of the Soviet Union visited the Copyright Office. Debby 


Kahanowitz and Joseph Miranda of the Examining Division served in a protocol 


capacity during their visit. In January Richard E. Glasgow accompanied 


the Register of Copyrights to the annual midwinter meeting in Washington 


‘the American Patent Law Association. In February Marybeth Peters 


.ssed the midwinter meeting of the Music Library Association held in 
‘Also in February, Richard E. Glasgow together with the 


ister, Deputy Register, and the Division Chiefs met with the Copyright 
Pier, ne 


the District of Columbia and the 


Sie 


LEGISLATION AND LEGAL RESEARCH 


Copyright Legislation 


This proved to be a very significant year for copyright 


legislation, as the bill for general revision of the copyright law 


began to regain legislative momentum. On September 6, the Senate 


began to debate the general revision bill, S$. 1361, that had been in- 


troduced by Senator John L. MeClellan at the beginning of 1975- When 


the dust had cleared on September 9, 1974, the bill had passed the Senate 


by a seventy to one vote. Immediately following this vote, Senator 


McClellan introduced S-3976 consisting of three provisions: (i) ie 


removed the expiration date for a limited copyright in sound record- 


ings and increased the criminal penalties for piracy and counterfeiting 


of sound recordings; (2) It extended for a period of two years until 


December 31, 1976, the term of protection of subsisting copyrights in 


their renewal term and which would otherwise expire at the end of 1974; 


a National Commission on New Technological Uses of 


(4) It established 


Copyrighted Works. S. 3976 passed the Senate immediately on September 9, 


197. On October 7, 1974, the House of Representatives passed H.R. 15864 
which would make the sound recording amendment permanent and increase 
ting of copyrighted 


the criminal penalties for piracy and counterfei 


recordings. On November 26, 1974, the House Judiciary Subcommittee 
under the chairmanship of Representative Kastenmeier held hearings on 


was reported by the full committee on December 12, 1974. 


§.4976, and it 


ek later the bill passed the House with some amendments and was 


One we 
accepted by the Senate later the same day. ‘The legislation was signed 


cember 31, 1974, only a few hours before the — 


by President Ford on De 


eee aaa... | 
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record piracy legislation and some 150,000 renewal copyrights were 
scheduled to expire. 

Although the House of Representatives had insufficient time 
to act on the omnibus revision bill, the overwhelming vote in the Senate 
considerably brightened the prospects for general revision of the copy- 
right law. The bill which passed the Senate in September was reintroduced 
in both Houses of Congress in January. Hearings on the House bill, 
H.R. 2225, have been held during May and June, with additional sessions 
scheduled for July. Because the ratio of income from fees to the Office's 


operating costs has declined to 3 percent, bills to remedy this situation 


were introduced in both Houses of Congress in September. The bills would 
raise the basic registration fee to $10.00 and the renewal fee to $6.00, 


but would leave registrations for unpublished works at $6.00 and would 


open the possibility of volunteer registration in unpublished form to all 


categories of works. Hearings were held on neither proposal in the 93rd 


Congress. On May ZO iUSiisig similar legislation, H.-R. 7149, was intro- 


duced by Representative Kastenmeier. Senator McClellan has indicated 


that he will include the new fee schedule in the revision bill rather 


than introduce a separate bill. 


In March companion bills were introduced in both Houses of 


Congress, 5- 1111 and H.-R. 5345, which would establish performing rights 


in sound recordings for the benefit of record producers and performers. 


Also in March, H.R. 4965 was introduced dealing with the videotaping 


of broadcasts for purposes of transmission by cable television systems 
in areas outside the continental United States. In addition to intro- 


ducing the general revision bill, Senator McClellan introduced bills 


ies for making a false affidavit in seeking 


dealing with the penalt 
im to copyright and for 


istrati of a cla the willful infringement 
registration 


Vip. 


of copyright for profit; and to establish a uniform body of Federal 


unfair competition law. 


egal Research 

Examining Division personnel contributed substantially during 
the year to various research projects that were necessary both in 
connection with the interpretation and administration of the present 
statute as well as the revision effort. 
As his last assignment before being appointed to the General 
Counsel's staff, Kent Dunlap completed an analysis of the South Korean 
copyright law and the South Korean Registration Decree to determine 
whether the law and the decree can be interpreted to protect American 
works. Edward Yambrusic prepared a paper on the protection in South 
\merican countries, whose eeareteue relations with the United States 
ist only by virtue of the Buenos Aires Convention, for unpublished 
rorks that have secured statutory copyright protection under United 
at tes law. Mr. Yambrusic is also reviewing the standards of copyright- 


ability applied in determining the registrability of statistics and 


i). 
y 


athematical formulae. The work statistics reported by the Examining 


. do not now present the complexity of examining work, nor do 


types of new material, 


ort new or unusual developments, trends, 


oblems, etc. Mr. Yambrusic has been asked to investigate 


it will present th 
ey a | 


. an 


| Edmund Bowie reviewed the practices in the Arts Section relating 


to copyright notices on lace designs in view of Klauber Bros., Inc. v.- 


n Westchester Lace Works, Inc., 181 USPQ 523 (S.D.N.Y. 197) where publi- 
cation took place with only one label bearing the notice at the beginning 
of a 100-500 yard spool of lace. In addition to preparing topical indices 
for both the books of information circulars and internal directives used 
by the examining staff, Mr. Bowie amended ID-151 to reflect the adherence 
of foreign countries to both the Phonogram Convention as well as the 

1971 Universal Copyright Convention. Mr. Bowie has also been engaged 
throughout the year in two projects that are of extreme significance to 
the records of the Office. ‘The first of these involves the tracking 

down of a large number of deposit copies that over the years have been 
charged out of the Deposit Copies Unit, but have never been returned. 

The second involves the reconstruction of an extremely large number of 
registration records that have been reported by both the Cataloging and 
Service Divisions as being lost. In many of these cases Mr. Bowie has 
had very little information with which to work since neither the 

numbered application nor the copies can be located. Despite this he has 
been extremely successful in reconstructing the records, doing so many 
times by securing a new application to replace the lost original. 

Gordon Richardson completed a legal study on the acceptability 
of the public exhibition of a literary work as constituting a publication 
sufficient to invest statutory copyright and permit registration in 
Class A. Mr. Richardson prepared a brief study to assist the Arts 
Section respond to an argument that the camera work is not a step in 
the lithographic process so that the preparation abroad of color sepa- 
ration negatives does not constitute a violation of the provision in | 


section 16 of the statute providing that the lithographic process be 


EGE 
Wholly performed within the limits of the United States. Mr. Richardson 
q prepared an analysis based on the briefs of the fascinating unreported 
case, Epoch Producing Corp. v- Killiam Shows, Inc. involving the renewal 
rights in the D. W. Griffith classic BIRTH OF A NATION. During the 
latter half of the year Mr. Richardson has been assisting Ms. Wilma Davis 
in the project to compile and publish the pre-1909 copyright cases. 

Six examiners assisted the General Counsel in preparing an 
analysis and summarization of the revision bill in preparation for con- 
sideration by the House Judiciary Subcommittee. Catherine Armstrong 
prepared briefing papers on two topics - Divisibility of Copyright and 
the Royalty for Mechanical Reproduction of Music- Sharon Butler's 
topics were Subject Matter; Choreogmphy and Pantomimes and Jukebox 

Compulsory License; and Review by the Royalty Tribunal. James Hanavan 
summarized the issues with respect to Record Performances and Computer 
Uses of Copyrighted Works. Dennis Jeffries analyzed the proposal for 
a term of Life Plus Fifty, and Kevin Maricle briefed the provisions 

of title II of the bill providing for protection of "ornamental designs 


of useful articles." 


Marybeth Peters submitted a paper on Fair Use and 
Educational Exemptions. 

During the last two months of the year Anthony Harrison was 
detailed to the Planning and Technical Staff to prepare an implementation 
plan based on the possible passage of the proposed fee bill. Mildred 
Henninger has submitted draft language for changing the many practices 


in the Compendium of Copyright Office Practices affected by the new 


motion picture soundtrack regulation. 
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JUDICIAL DEVELOPMENTS 


Matter and Scope of Copyright Protection. 


In Fisher-Price Toys v- My-Toy Co-, Inc., 18) USPQ 376 (S.D.NY. 


1974) the court held the copyright in a series of dolls was v 


an original combination of doll features. The court declared in Baldwin 


Cooke Co. v- Keith Clark, Inc., 184 USPQ 


lection of non-copyrightable material may still qualify for copyright 


protection by reason of an original effort expended in the process of 
compilation or arrangement, (which) clearly establish the [work's] origi- 


nality." A similar rationale was used by the court in International 


Luggage Registry v- Avery Products Corp., 18) USPQ 66 (N.D. Cal.1974) 
where the court found the following features of the plaintiff's luggag 
locator label to be copyrightable: (a) an intricate design pattern for 
the border of the label; (b) two fanciful logos of plaintiff's corporate 


initials; (c) the slogan ''To Each His Own"! prominently displayed at the 


top portion of the border, and the name, address, and telephone number 


of the plaintiff appearing in a different arrangement from the defendant's 


label. In Kuddle Toy, Inc. v- Pussycat Toy Co-, 185 USPQ 642 (E.D.N.Y. 


197) the court stated that "a trifling variation" of a standard teddy- 


bear was not enough to support a copyright. In the area of literary 


v- Modern Handling Systems, Inc., 


authorship, the court in Rexnord, Inc. 


183 USPQ 414 (D.Del. 1974) held "that a trade catalogue....comprised of 


separate representations of distinct products must be considered a 


‘composite work! within the scope of 17 U.S.C. section 3," and that “each 


product representation has the status of a ‘component part' and therefore 
deserves the same protection it would possess if it had been separately 


copyrighted." In Fuld v- N.B.C. Inc., 185 USPQ 461 (S.D.N.¥. 1975) the 


alid, based on 


209 (N.-D. Ill. 1974) that a “col- 
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court restated the firmly established precedent that "It is only the means 
of expression of...-ideas and themes, or manner of use and development of 
those characters that is protected..---- a copyright protects only matter 


which is original with the author, and it is impossible to copyright 


historical facts or fiction material.'' In Gardner v- Nizer, 185 USPQ 485 
(S.D.N.Y. 1975), in passing on the nature of authorship in a biographical 


study of the famous spy couple, the Rosenbergs, the court again ruled 


that "historical facts and events in themselves are not protected by copy- 


right." Reyher v- Children's Television Workshop, 387 F. Supp- 869 


(SD. N. Y- 1975) involved a book written out of the plaintiff's recollection 


of an old folk tale. ‘The court said the work must be an “original intel- 
lectual product as opposed to the old public domain elements of which 


Ithe author] has made use." 

In attempting to define a motion picture, the court in Landon 
vy. Twentieth Century Fox Film Corp., 38) F. Supp. 450 cited the Compendium 
of Copyright Office Practices definition of a “motion picture” as includ- 
ing ''filmed television plays," or filmed pictures "transmitted by means 
of television” respectively. The court went on to state that "the relevant 
case law bears out these definitions.'' With respect to the scope of pro- 
tection under the Sound Recording Amendment, the court held in United 
States v, Taxe, 480 Supp. 1010 (C.D. Cal. 1974) that the mere re-recording 
of a previously fixed (recorded) song "cannot meet the originality re- 
quirements necessary for a derivative work.'' The court expressly cited 
"speeding up or slowing down the sounds; deleting certain frequencies 
or tones; or adding echoes or sounds from a moog synthesizer" as examples 
of uncopyrightable elements. Also significant was the definition of the 
"date of fixation," stated by the court to be "the date on which the work 


FOSS 


was first embodied in a final master recording from which copies are 
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Trophy Productions, Inc. v- 


In a state court opinion, 


later made. 
Telebrity, Inc-; 185 USPQ 830 (N.Y. Sup- Ct. 1975) the court entertained 
the issue of whether the videotape of a television performance was a4 
sound recording within the meaning of the 1971 amendment, or whether it 
was the soundtrack of a motion picture. The court held that "a video 
tape of a television performance is a motion picture within the meaning 
of the statute 17 U.S.C. Section 5(1) and (m) and that the electronic 
impressions on video tape which reproduce sound are, within the meaning 


of that statute, the soundtrack of a motion picture and are not ‘sound 


recordings' within the meaning oe IP WoScGo 5m) o™ 


Publication- 


In Rexnord, Inc. v. Modern Handling Systems, Inc.-, 185 USPQ 


413 (D- Del. 1974) the court addressed the question of what constitutes 
a "limited publication" by stating that "[T]o qualify as a ‘limited pub- 
lication', the publication must communicate the contents of a manuscript 
to a definitely selected group and for a limited purpose, without the 


right of diffusion, reproduction, distribution or sales.'' The issue of 


publication also arose in SmokEnders, Inc. v- Smoke No More Inc., 18 


USPQ 309 (S.D. Fla. 1974.) where the court found that the "distribution of 


printed copies of a speech to the press and delivery of the speech orally 


to the public is not a sufficient publication to destroy a proprietor's 


common law copyright in the speech.'' ‘The familiar doctrine that an 


" * . . . : 
unauthorized publication will not divest an author of his common law 


copyright" was also confirmed. 


Notice of Copyright. 


In Fisher-Price Toys v, My-Toy Co., Inc., 184 USPQ 576 (S.D. 


N.Y. 1974) the court underscored the evidentiary significance of the 
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copyright notice by stating "the notice of copyright and certificate of 


registration constitute prima facie evidence of the validity of plain- 
tiff's copyrights and it is defendant's burden to overcome this presumption." 


L & L White Metal Casting Corp. v. Joseph, 387 F. Supp. 1549 (E.D.N.Y. 


1975) illustrates the common situation surrounding the publication of 
catalogues and supplementary loose-leaf material. Defendant questioned 
the form and position of the copyright notice appearing on the plaintiff's 
catalogue and contended that by placing the notice on page 109 the plain- 
tiff forfeited copyright protection in the whole work, even though the 
loose-leaf material inserted in the catalogue contained separate notices 
on each supplementary sheet. The court agreed with the defendant that a 
notice placed on page 109 was legally ingen iehicoare and that "any copyright 
claimed for the entire catalog is clearly invalid. As regards initials 
inserted in the notice in lieu of the copyright owner's full name, the 
court in the L & L case required only "substantial compliance" with the 
statutory requirements, finding that, "the actual name of the proprietor 
is not necessary so long as another widely recognized name, nickname, or 
other generally accepted alternative designation is used." The court felt 
that the certificate to do business under the initials filed with the state 
"...confirms that the initials....are so widely known in the trade that 
they qualify as an acceptable alternative designation for the plaintiff 
corporation." In Judscott Handprints Ltd. v. Washington Wall Paper Co., 
Inc., 182 USPQ 601 (E.D.N.Y. 1974) the court decided that "the name of 
the copyright proprietor is sufficient in form, if it gives notice of 
Copyright to one who is looking for the truth and who desires to avoid 
infringement." In line with this thinking, the court ruled that the 


: : the name of the licensor 
licensee's publication without the notice in 


d t invalidate the copyright, "unless it is shown that such publication 
ces not inva 
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the authority of the copyright propi fetor.'' In the 


occurred by 01 undet 
same case, a notice in the name of a subsidiary corporation to the pro- 
prietor corporation was held not to be defective, where the two corpora~ 
tions had the same officers, directors, and shareholders. In Rexnord, 
Inc. v- Modern Hand] ing Systems, Inc: , 184 USPQ 41% (D.Del. 1974) the 


court dismissed the plaintiff's argument that there had been an "accidental 
omission” of the notice from "narticular copies, finding "the copyright 
proprietor must intend that defective coples of his book will bear the 
requisite copyright designation. The omission of that designation must 


occur despite his efforts to the contrary; it must be, in short, 
Kuddle Toy, Inc. v- Pussycat Toy Co., 184 USPQ (E.D.N.Y. 1974.) illustrates 


al view of the statutory notice requirements. 


A teddy bear 


a most liber 
had been published at different times with different non-existent names 
although the notice did 


of a copyright owner in the notice of copyright, 


include the proprietor's correct address. The court upheld the validity 


of the notice, because the correct address would lead the public to the 


copyright proprietor, "no matter which company was addressed, the purpose 


of the notice would be achieved." 


Registration. 


In an Opinion dated June 10, 1974, the Attorney General stated 


that the Register has the discretion to deny the registration of an 
application for the renewal of a copyright in which the applicant has 


asserted two different bases of renewal, which the Register considers to 


be contradictory. From an administrative standpoint the Opinion is highly 


significant in that it strengthens the view that the Register's role is 


more than a ministerial one. ‘The Attorney General observed, "lt is evident 
that the Register must have the authority to insist that applications and 
Tegistration certificates show clearly and unequivoeally the facts 


inadvertent." 


eye} 
¢ 


p= 


determinative of the scope, validity, and ownership of the copyright in 
’ o - 


-der to prevent public deception < si Oi i 
orde P Pp I n and confusion. In Demeria v. Bobbs- 


Merrill Co., Inc., 185 USPQ 575 (N.Y. Sup. Ct. 1975) the court held that 
the failure to file an application for an "ad interim" copyright with the 
Copyright Office within the statutory period results in permanent loss 


c 


of copyright. The court in Imperial Toy Corp. v. Ben Cooper, Inc., 185 


USPQ 453 (C.D.Cal. 1975) dismissed an action for copyright infringement of 
a work that the Copyright Office found unregistrable, on the ground that 
“copyright registration is indispensable to the maintenance of a cause of 
action for infringement." Similarly in Rexnord, Inc. v- Modern Handling 
Systems, Inc., 184 USPQ h13 (D.Del. 1974) the court held "deposit and 
registration" were "preconditions to the maintenance of an independent 
action.'' With respect to the legal significance of the certificate of 
registration in Kuddle Toy, Inc. v- Pussycat Toy Co., 183 USPQ 642 (E.D.N.Y- 
1974) the district court took a stricter view than has been the trend in 
recent years and said that "the certificate, although not prima facie 


evidence of validity, has evidentiary value as to the specific facts set 


forth in it." On the other hand, the court in both Fisher-Price Toys v.- 
My-Toy Co., Inc., 184 USPQ 376 (S.D.N.Y. 1974.) and United States v. Taxe, 


380 V. Supp. 1010 (C.D. Cal. 1974) followed the lengthening line of cases 


holding that "the certificate of registration is prima facie evidence of 


the validity of the copyright.'' On this point the language in Baldwin 
Cooke Co. v. Keith Clark, Inc., 185 USPQ 209 (N.D. I11- 1974) is very 
interesting: "Section 209 17 U.S.C. provides that a certificate of 
Tegistration shall be admitted in any court as prima facie evidence of 
the facts stated therein. Since originality is considered to be one of 
the facts stated in a certificate of regietration, the iaauance thereof 
Constitutes prima facie evidence of originality." The court in the 

itself to the effect of misstatements 


baldwin Cooke case also addressed 


ee | 
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stration certificate, holding that a misstatement, if unacc 
ra- 


jn the regi 
nder the regist 


panied by fraud, will not invalidate the copyright or re 
tion certificate incapable of supporting an infringement action." In 
Inc., 379 F- Supp. 725 (guiness HEM) xe court . 


Rohauer V- Killiam_ Shows 
Roba ee eee a 


iginal registration and a C 


ertificate of renewal a 


gave a certificate of or 
me prima facie effect under the statute- 


registration the san 


Ownership andetrensikeG of Rights. 
Rohauer V- Killiam Shows, Inc., 379 F- SupP- 725 


"when an author of a copyri 


(s.D.N-Y- 1971) 


chted work dies 


restated the principle that 
prior to the expiration of the copyright term, and the next of kin applies 
for renewal before the term expires, he acquires a new and independent 


ights, interests, or licenses 


right in the copyright free and clear of any © 
right for the initial term. In Siegel v- National 


attached to the copy 
(2d Cir. 1974) the court was 


Periodical Publications, Inc-> 18 USPQ 257 


presented with another dispute over the famous "Superman" character - The 
hire" doctrine is applicable 


appellate court ruled that the "work for 


‘only when the employee's work is produced at the instance and expense of 


the employer, or in other words, when the ‘motivating factor in producing 


uced the creation'." The work for hire 


the work was the employer who ind 
doctrine was also an issue in Bernstein v- Universal Pictures, lees SCS 


Supp. 933 (S.D.N.Y. 1974). The court ruled that the doctrine "clearly 


ipplies when the relationship is that of employer-employee. It is equally 


ipplicable, where the creator of the work is an independent contractor." 


Attorney General stated in an opinion that a work could not be at 


same time a "composite work!’ and a "work for hire."' The work for hire 


_- 


‘trine was discussed in Sommet & Wells, Inc. v- Shalom Tor. Car, Ene 
OO Tne, 


USPQ 36 (E.D.N,¥, 1975) with the court saying, "neither the absence 


ta 
{ fixed salary nor freedom to undertake other work means that one who 


=o) 


produces a work is not an employee under the copyright law." The form 

of assignment of the Federal copyright interest was the issue before the 
court in Gardner v. Nizer, 185 USPQ 485 (S.D.N.Y. 1975). ‘The court 
denied any rights stemming from an oral assignment, because "an assignment 
of a copyright secured under the Federal copyright laws must be made by 
an ‘instrument’ in writing signed by the proprietor of the copyright." 


Bartok v. Boosey and Hawkes, Inc., 482 F. Supp. 880 (SoDeitioe 1974) clari- 


fied the nature of a posthumous musical work. The popular "Concerto 
For Orchestra", though performed frequently during the life of the composer, 


was first published in the copyright sense, some six months after his 


death. Drawing on Copyright Office practices, and supported by the views 


@f copyright authorities, the court accepted the definition that a 


“posthumous” work is a work first published and copyrighted after the 


death of the author. 


STATISTICS 


Registrations for the year are up over 7 1/2 percent, with a 


al volume of 01,274. The largest classes showed significant gains. 


increase in Books was five times greater than last year, 6,847 


{). Periodicals increased 4,07} (4.37%) and Music showed a large 


m of 10,279 (9.84%). Sound Recordings decreased oh (4.55%), one 


r aes of - males < i Q7 hy ‘al { 
Of three classes where registrations were less than in 1974. With the 


] . eT i ic cas her 
keeption of Commercial Prints and Labels and Motion Pictures, where 


401 (6.06%) and 24 (.78%), respectively, there 


@gistrations decreased 
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were increases in the remaining Arts Section classes: the four largest 
percentage increases were Maps 298 (19.84%), Dramas 898 (22.36%), Works 
of Art 2,485 (29.15%), and Reproduction of Works of Art 1,430 (39.59%). 
Total "art" registrations were },281 more than last year, and there was 
a significant 46% increase in design registrations. Design regis- 
trations totalled 59% of the "art" registrations. The increase in 


Renewal registrations was 2,738 (10.934), approximately the same 


registrations remained constant, with only an increase of 172 (.99%). 
The total amount of incoming material (applications, documents, 
and other items to be recorded) reached 432,820, an increase of 
Notices of Intention To Use decreased dramatically, 8,336 

. Notices of Use increased by only 14 (.23%). There was a 
slight increase of 412 (5.26%) in Assignments. 

Correspondence was required on 60,479 items. The rejection 
te was approximately 2 1/2 percent and 11 1/2 percent of the claims 
ere entered after correspondence. The Division prepared 65, 109 
riginal and form letters, an increase of 2,149 over last year. We 
epared approximately 34,000 typed letters, representing 52 percent 


the total correspondence. 


Respectfully submitted, 
hickard é 


Richard E. Glasgow 
Chief, Examining Division 


increase as we experienced in Renewals last year. Foreign and Ad Interim 
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REGISTRATIONS OF COPYRIGHT CLAIMS 


TOTAL DOMESTIC, FOREIGN AND AD INTERIM REGISTRATIONS 


TABLE I 


orks of Art 
Seproductions 
Cientific Drawings 


hotographs 


1975 197) Increase Decrease 

112,529 | 105,684 | 6, 847 ( 64g) 
gh , 420 91,346 | 5,074 ( 3.37) 
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5,02 3,612 | 1,430 (39.59) 
856 809 47 ( 5.81) 
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8,938 9,362 woh (4.53) 
28 ,202 25,464 | 2,738 (10.93) 
4o1,e74 (372,832 pe,kke ( 7.65) 


APPENDIX A = TABLE wit 


DOMESTIC REGISTRA TIONS 
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Blished Drawings (471) (416) 55 (13.22) 
plished Drawings (385) (591) 
sraphs (Total) 1,507 1,07 100 ( 7.11) 
shed Paotographs (1,105) | (1,072 33 ( 3.08) 
blished Photographs) (oe) (345) 67 (2.00) 
5,018 } 687 45 ( 7.06) 
srcial Prints & Labels 658 4,954 
en Pictures (Total) 2,935 % 021, 
hed Class 1) (903) | (1,262) 359 (28.45) 
shed Class L) (19) (21) 
hed Class M) (1,638) | (1,374) 264 (19.21) 
sheG Class M) (373) (367) 6 ¢ 2.65) 
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28 ,202 a ae h6t. | 2,738 Clovray 
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1975 1974. INCREASE 
eee 
ce 2 2 a 
( 822) (667) 162 (24-29) 
1,822 1,916 gh (o4.91 ) 
(1,186) (1,08) jig (14.26) 
( 636) (878) phe ( 27-96) 
189 | 112 77 (68-75) 
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REGISTRATIONS BY EXAMINING DIVISION SECTIONS 


1975 197), INCREASE DECREASE 


136,821 125 5895 ( 
(39,847) | (36,465) ( 
(96,974) | (89,430) ( 
123 ,728 MUSES) ( 
(114,790) | (104,511) ( 
(8,938) | (9.362) yoh (4.53) 
112,525 107 ,600 4,923 (4.58) 


& Assignment Sec. 28 ,202 25 464 2,738 (10.35) 
al Reg'ns only) 


512,852 
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TABLE V 


PERCENTAGES OF TOTAL REGISTRATIONS 
HANDLED BY EACH SECTION 


Arts Section 34.10 


(Arts) (09.93) 
(Periodicals) (24.17) 
Music Section 30.8% 
(Class E) (28.61) 
(Class N) (02.23) 
Book Section 28 0} 
Renewal & Assignment Sec. 07.03 


(Renewal Reg'ns only) 
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Notice of Intention to Use 
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‘HOUT CORRESPONDENCE 
CE (By Section) 


P THER MATERIALS ENTERE 
CATIONS AND OTHER M 
ae REJECTED, AND REQUIRING CORRES PQNDE 


Entered without Entered after 


ECTION Correspondence _—__—iRe jected Correspondence TOTALS 
S ) 
eon 10,364 (09.04) 114,652 
Book Sectl 
(aacik foreign 
periodicals) 
; : 112,426 (84.09) 133,701 
ee a (97 796 )(83-70) eae 
(Class N) ( 7,338 )(78.58 ) ares 
(Notices of Use ( 5,993)(99.01) ee 
(Notice of Int. ( 1,299)(88.67 ) : 
to Use) 
i 16,235 (11.52) 140,881 
7 aie (102670) (25.27) |(45,853) 
peptic) (5,565) (05.86) |(95,028) 
e 
349 
memes tee | 2081 (G6 FN eeonol'ee) (zie) tenet) | nae 
; ea , E ‘ 8,401 
eee 2) 7,256 )( 86.37 ) |( 108)(01.29) (1,037) (12.34) ( ) 
TOTALS 367 461 (86.00) 10,413(02.40) | 49,709 (11.60) LOT 583 
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TABLE IIL 


TOTAL APPLICATIONS AND OTHER MATERIALS 
RECEIVED (By Section) 


SECTION 


Arts Section 
(Arts) 
(Periodicals) 


Music Section 
(Class E) 
(Class N) 
(Notices of Use) 
(Notice of Int. to Use) 


Book Section 
(Incl. foreign periodicals) 
Renewals & Asst. Section 
(Renewals) 
(Assignments) 


TOTALS 


NUMBER 


140,881 


116,845 ) 


427 ,583 


APPENDIX Bi 


DISPOSITION OF APPLICATIONS AND OTHER MATERIALS RECEIVED 


TABLE L 


APPLICATIONS AND OTNER MATERIALS ENTERED WITHOUT CORRESPONDENCE, 
REJECTED, AND REQUIRING CORRESPONDENCE ( BY CLASS) 
Entered without Entered after 
CLASS OF MATERIAL Corresponden j dd 10 Q poe OTA 
A- Books 93,497 (88.03) 106,208 
A-B Ad Interim 37) 1,401 
A-B Foreign 6,451 (91.59) 7,043 
B- Periodicals 88,810 (95.46, 95,028 
BB- Contributions 2,094 (75.79) 2,763 
C- Lectures 1,473 (69.45) 21.12) 2,121 
D-- Dramas 3,900 (74. 19.27) 5,252 
E- Music 97,796 (83.70) 116,845 
(Unpub. Music) (80,192)(84.20) (95,244 ) 
(Published Music) Goerines 82) 3,034 )(22.18) J (13,678) 
(reign Music) (az, °255)(91. 662)( 8.36) ( 7,923) 
F- Maps 1,316 -(69. 38 (02.00 543 (28.63) 1,897 
G- Works of Art 7,644 (62. 1,219 (09.91 3,435 (27.93) 12,298 
H- Reproductions 4,520 (86. 106 (02.02 610 (11.65) 5 236 
I- Scientific, Drawings 532 (50. 182 (17.12 349 (32.83) 1,063 
J- Photographs 1,154 (72 100 (06.30} 333 (20.98) 1,587 
K- Prints 3,639 (66. 365 (06.66) 1,471 (26.87) 5,475 
KK-Commercial Prints 
& Labels 3,639 (72. 401 (08.00} 971 (19.38) esrond 
LM-Motion Pictures 2,051 (65. 999 (41.71) 3,150 
N- Sound Recordings . 7,338 (78.58) 462 (04.95 91,538 (16.47) 9,338 
R- Renewals ° [25,835 (86.27) ,464 (oh.89) [2,649 (08.84) J 29,9h8 
’ TOTAL APPLICATIONS 352,913(84.70) | 10 1H Pe 47 48,496 (11. 9 416. 664 
_ Notice of Use 5,993 (99.01) 56 (00.93 ane 
‘ 1 pe . 120 (08.19 1,465 
Notice of Int. to Use 7 (B8- o73 1,047 p0G.d?) 8,401 


Assignments : 
367,461 (86.00} 10,413(02.44 49,709 (11.60) | 427,583 
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APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE 
REJECTED, AND REQUIRING CORRESPONDENCE (By Section) 


SECTION Entered without 
; Correspondance 
Book Section 101,172 (88.2) 
(incl. foreign 
periodicals) 


Music Section 112,426 (gh.09) 
(97,796) (83.70) {( 
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|e of Int. | ( 1,299) (88.67) {( 


(93,690) (93.42) {( 
& Asst. | 33,091 (86.29) 


(25,835) (86.27) {( 
(7,256) (86.37) K 


Roof Use) 
Int. to Use) 


LO n 
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isst. Section 


its) 
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Boll (O2i72)) 


1,851 (01.38) 
1,339) (01.15) 
462) (04.95) 
4) (00.06) 

46) (03.14) 


125,652 (85.99) | 3,906 (02.67) 
(31,962) (69.71) |(3,221) (07.02) 


685) (00.68) 


1,572 (oO. 10) 
1,464) (04.89) 
108) ( 


ea (86.03) |LO,445 (02.41) 


TABLE 11 


146,118 
( 5 5853) 
(100,265) 


133,701 
116,845 
9,358 
6,055 
(ie 65) 


114,652 

38 349 
( 29,948 
( 8,401 


432,820 


Entered after 


Correspondence TOTALS 
10,364 (09.04) 114.652 
19,404 (14.53) 133,701 
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( 1,538) (16.47) | ( 9,338) 
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(B20) (Csi (eee) 
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50,034 (11.56) 


TOTAL APPLICATIONS AND OTHER MATERIALS RECEIVED (By Section) 


PERCENT 


33.76 
(10.59) 
(BjoIz)) 


30.89 
(27.00) 
(02.16) 
(01.40) 
(00.3) 


26.49 
08.86 


(06.92) 
(01.94) 


100% 


01.29) i 1,037) (12.34) | ( 8,401) 
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TABLE T 


CORRESPONDENCE BY SECTION 


SECTION 


NUMBER PERCENT _ 
Arts Section 20,392 Al. 32 
(Acts) (14,800) (22.73) - 
(Periodicals) ( 5,592) (08.59) 
Music Section 20 ,552 41.54 
Book Section 16,371 251k 
Renewal & Assignment Section 7,814 12.00 
TOTALS 65 ,109 100% 
Further 
SECTION Rejected Appeals __Information Warning Inquiries TOTALS 
ir. 2,681 (13.15) 143 (00.70) 16,824 (82.50) 470 (02.30) 274 (01.35) | 20,392 (100 4) 
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Renew: q Z 
cent 942 (12.06) 9 (00.12) 6,483 (82.97) --- 380 (04.85) | 7,814 (100 4) 
TOTAL 7,409 (11.38) 184 (00.28) 55,634 (85.45) 694  (o1.07)1,188 (01.82) 65,109 (100 4) 
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TABLE LV 
SECTION NUMBER PERCENT 
Arts 1,296 28.71 
Book 1,345 29.80 
Music oiel 3.80 
Renewal & Assignment 302 6.69 
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APPENDIX _E 
BAR ASSOCIATION MEMBERSHIP AND COMMITTEE REPRESENTATION 


7. AMERICAN BAR ASSOCIATION 


Members : 


james Allgeyer Marybeth Peters 
Catherine Armstrong Gordon A. Richardson 
Bernara C. Dietz Frank J. Vitalos 
Virginia Giroux Edward S. Yambrusic 


Richard E. Glasgow 


mittee Representation: 
BOMMITIZES OF THE SECTION OF PATENT, TRADEMARK, AND COPYRIGHT LAW: 


Committee 301 - Copyright Legislation..-Richard E. Glasgow 
..-Virginia Giroux 


Gomnittee 402 - International Copyrights, 
Treaties and Laws ..- Edward S. Yambrusic 


Committee 306 - Neighboring Rights ..-Marybeth Peters 
TI. FEDERAL BAR ASSOCIATION 


Virginia L- Brooks 
Richard E. Glasgow 


